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CHAPTER 1.
CIVIL PROCEEDINGS IN JUSTICES' COURTS.
Article. Section . Article. Section.
1. Jurisdiction ofjusticos'courts.... 6041-6043 10. Trials................ 6089-6101
2. Place of trial............ccceeen 6044-6049 11. Judgments other than by
3. Mannerofcommencing actions.. 6030-6057 default....... 6102-6110
4.Pleadings........ccccoveieiieinnnnn. 6058-6066 12. Executions.......... 6111-6117
5. Attachments................cceve 6067-6070 13. Contempts.......... 6118-6122
6. Claim and delivery................ 6071 14. Dockets of justices... 6123-6128
7. Forcible entry and detainer....... 6072-6081 15 Appeals................ 6129-6131
8. Judgment by default............... 6082-6083 16. General provisions.... 6137-6144
9. Time of trial and postpone
MeNtS....c.oeevveeninnnns 6084-6088
ARTICLE |.-THE JURISDICTION OF JUSTICE'S COURTS.
Section. Section.
6041. Justices' of&ce kept where. 6043. Criminal jurisdiction.
6042. Civil jurisdiction of justices' classified
and limited.
When lustices shall
keep their offices. 6041. Justices of the peace must keep their offices and hold their courts at some
s.1,Jus. C. place selected by them, in their respective townships and counties, in and for which they

may be elected, and these courts are always open for the transaction of business.
[For jurisdiction, etc., of township justices, see sections 740 to 742.]

Civil jurisdiction of 8§ 6042. The civil jurisdiction of these courts, within their respective counties,

courts of justices extends:

of the peace classified 1. To an action arising on contract, for the recovery of money only, where the

and limited. sum claimed sloes not exceed one hundred dollars.

s.2,Jus. C. 2. To an action for damages for injury to the person, or for taking or detaining
personal property, or for injuring personal property, or for an injury to real property,
where the title or boundary of such real property does not in anywise come in question,
and where the damages claimed do not exceed one hundred dollars.

3. To an action for a fine, penalty or forfeiture, not exceeding one hundred
dollars. given by statute or the ordinance of an incorporated city or town.

4. To an action upon a bond or undertaking conditioned for the payment of
money, not exceeding one hundred dollars, though the penalty exceed that sum, the
judgment to be given for the sum actually due. Wlien the payments are to be made by
installments, an action may be brought for each installment as it becomes due.
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8 6043-6047 JUSTICES CODE. Civil Prcceedings

5. To an action to recover the possession of personal property, when the value of
such property does not exceed one hundred dollars.

6. To take and enter judgment on the confession of a defend-ant, when the
amount confessed does not exceed one hundred dollars.

7. To actions for forcible entry and detainer, or detainer only of real property,
where the title or boundary thereof in nowise comes in question.

Criminal jurisdiction. 8 6043. These courts shall have criminal jurisdiction to try and determine all
s.3,Jus. C. cases of misdemeanor, committed within their respective counties, not indictable, where

the punishment is a fine not exceeding one hundred dollars, or imprisonment in the
county jail for a period not exceeding thirty days, or both such fine and imprisonment.
And as to all public offenses which are indictable, they have the power of committing

magistrate.
(For justices' jurisdiction in cases of assault, assault and battery or petit larceny, see sections 6508
6509. 6785.
ARTICLE 2.-PLACE OF TRIAL.
Section.. Section
6044. Actions commenced and tried, where. 6047. Proceedings on change of place.
6045. Causes for change of place of trial. 6048. Jurisdiction of new court
6046. But one change, when-Where case 6049. Title to lands cannot be tried by justice.
shall be sent.
Actions commenced
and tried, where. 8 6044. Actions in justices' courts must be commenced, and subject to the right
s.4,Jus. C. to change the place of trial as hereinafter provided, must be tried in the county where the
defendant resides, or in which he may be summoned.
Causes for change 6045. The court may at any time before the trial, on motion, change the place of
of place of trial. trial in the following cases:
s.5,Jus. C. 1. Where it appears to the satisfaction of the justice before whom the action is
pending,,by affidavit of either party, that such justice is a material witness for either
party.

2. Where either party makes and files an affidavit, that he believes lle cannot
have a fair and impartial trial, before such justice, by reason of the interest, prejudice, or
bias of the justice.

3. When from any cause the justice is disqualified from acting.

4. When the justice is sick or unable to act.

But one change § 6046. The place of trial cannot be changed on motion of the same party more
allowed-Where sent. than once. When the court orders the place of trial to be changed, the action must be
s.6,Jus. C. transferred for trial to a justice's court the parties may agree upon; and if they do not so
s.1,c. 88,1881 agree, then to the next nearest justice's court in the same county.

Proceedings on change 6047. After an order has been made transferring the ection for trial to another
of place. court the following proceedings must be had:

s.1,¢c.42,1879. 1. The justice ordering the transfer must immediately transmit to the justice of

the court to which it is transferred, on payment by the party applying of one dollar for the
transcript, all the papers in the action, together with a certified transcript from his docket
of the proceedings therein.

2. Upon the receipt by him of such papers the justice of the court to which the
case is transferred must issue a notice stating when and where the trial will take place,
which notice must be served upon the parties at least one day before the time fixed for
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Justices Courts. JUSTICES CODE. 6048-6053

trial, unless such notice be waived by consent of parties and such consent be entered on
the docket of the justice.

Jurisdiction of new court. 8 6048. From the time the order changing the place of trial is made, the court to

s.9,Jus. C.

Title to lands cannot

be tried by justice
s. 10, Jus. C.

which the action is thereby transferred, has the same jurisdiction over it as though it had
been commenced in such court.

6049. The parties to an action in a justice's. court cannot introduce evidence
upon any matter wherein the title to, or boundary of, real property in anywise comes in
question; and if it appear from the answer of the defendant, verified by his oath, that the
determination of the action will necessarily involve the question of title to, or boundary
of, real property, in anywise, the justice must suspend all further proceedings in the
action, and certify the pleadings, and if any of the pleadings are oral, a transcript of the
same from his docket, to the clerk of the district court of the county or subdivision, on the
payment by the plaintiff of one dollar for such transcript, and all costs accrued before
such justice; and from the time of filing such pleadings or transcript with the clerk, the
district court has over the action the same jurisdiction as if it had been commenced
therein.

ARTICLE 3.-MANNER OF COMMENCING ACTIONS.

Section. Section.

6050. Action commenced, hew. 6055. Service ef summons Limitation of
6051. Parties in person er by attorney. time.

6052. Infants'appearance. 6056. Who may serve summons-By publica
6053. Summons must state what. tion.

6054. Time for defendant's appearance. 6057. One hour fer appearance.

Action commenced, how.

s. 11, Jus. C.

Parties in person or
by attorney.
s. 12, Jus. C.

Infant's appearance.
s. 13, Jus. C.

Summons must
state what.
s. 14, Jus. C.

8 6050. An action in a justice's court is commenced by issuing the summons, or
by the voluntary appearance and pleading of the pArties.

8 6051 Parties in justices' courts may appear and act in person or by attorney;
and any person, except by whom the summons or jury process was served, may act as
attorney.

8 6052. When an infant is a party, lie must appear either by his general guardian,
if lie have one, or by a guardian appointed by the justice, as follows:

1. If the infant be plaintiff the appointment must be made before the summons is
issued; upon the application of the infant, if lie be of the age of fourteen years.; if under
that age, upon the application of a relative or friend.

2. If the infant be defendant, the guardian must be appointed at the time the
summons is returned, or before the answer. It is the right of the infant to nominate his
own guardian, if the infant be over fourteen years of age; otherwise the justice must make
the appointment.

6053. The summons must be directed to the defendant anc signed by the justice,
and must contain:

1. The title of the court, name of the county or township in which the action is
commenced, and the names of the parties thereto.

2. A sufficient statement of the cause of action, in general terms to apprise the
defendant of the nature of the claim against him.

3. A direction that the defendant appear and answer before the justice at his
office at a time specified in the summons.

4. In an action arising on a contract, for the recovery of money or damages only,
a notice that unless the defendant so
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Time for defendant's
appearance.

s.15, Jus. C.

s.1, ¢.139, 1885.
Limitation of time
of service of
summonsWhen
service in another

county.
s. 16, Jus. C.

Who may serve
summons-Service
by publication.

s. 17, Jus. C.
s.1,c.34. sp.1883
s.2,c. 138, 1885.

One hour for appearance.

appears and answers, the plaintiff will take judgment for the sum claimed by him, stating
it.

5. In other actions, a notice that unless the defendant so appears and answers, the
plaintiff will apply to the court for the relief demanded. If the plaintiff has appeared by
attorney, the name of the attorney must be indorsed on the summons.

8 6054. The time specified in the summons for the appearance of the defendant,
shall in all cases be not less than three nor more than twelve days from the date of the
service of the same.

86055. The summons cannot be served out of the county of the justice before
whom the action is brought, except where the action is brought upon a joint contract or
obligation of two or more persons who reside in different counties, and the summons has
been served upon the defendant resident of the county, or found therein, in which case the
summons may be served upon the other defendants out of the county. When the
defendant resides in the county, or is summoned therein, the summons cannot be served
within two days of the time fixed for the appearance of the defendant; when he resides
out of the county, and the summons is served out of the county, the summons cannot be
served within seven days of such time.

8 6056. The summons maybe served by a sheriff, constable, or any other person
not a party to the action, and must be served and returned in same manner as summons in
the district court, or in actions of attachment it may be served by publication; and sections
4899 and 4900 of the code of civil procedure, so far as they relate to the publication of
summons, are made applicable to justices' courts, the word "justice” being substituted for
the word “judge" whenever the latter word occurs; provided, that when a summons is to
be served out of the county in which it was issued, the summons shall have attached to it
a certificate under seal by the clerk of the district court, to the effect that the person
issuing the same was an acting justice of the peace at the date of the summons; provided,
however, that whenever any summons or other process shall be served by any person
other than a sheriff or other duly elected and qualified officer, no fees shall be allowed
therefor either for mileage in traveling or making such service, or for serving said
summons or process.

8 6057. The parties are entitled to one hour in which to appear after the time

s. 1S, Jus. C.

Manner of pleading

in justices' courts.
s. 19, Jus. C.

fixed in the summons, but are not bound to remain longer than that time unless both
parties have appeared, and the justice, being present, is engaged in the trial of another
cause.

ARTICLE 4.-PLEADINGS.

Section.

6063. Demurrer to the answer.

6064. Proceedings on demurrer.

6065. Amendments to pleadings.

6066. Pleading to the amended pleading

Section.

6058. Manner of pleading in justice's court.
6059. Order of pleading.

6060. Complaint is what.

6061. Demurrer, when.

6062. Answer, contain what.

8 6058. Pleadings in justices' courts:
1. Are not required to be in any particular form, but must be such as to enable a
person of common understanding to know what is intended.
2. May be oral or in writing.
3. Must not be verified unless otherwise provided in this chapter.
4. If in writing, must be filed with the justice.
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JUSTICES' CODE. 88 6059-6066

Order of pleading.
s. 20, Jus. C

Complaint is what.
s. 21, Jus. C.
Demurrer. when.
s. 22, Jus. C.
Answer, contain
what.

s. 23, Jus. C.

Demurrer to the
answer.

s. 24, Jus. C.
Proceedings on
the demurrer.

s. 25, Jus. C.

Amendments to

5. If oral, an entry of their substance must be made in the docket.

8 6059. The pleadings are:

1. The complaint by the plaintiff.

2. The demurrer to the complaint.

3. The answer by the defendant.

4. The demurrer to the answer.

5. Reply to the answer.

8 6060. The complaint in justices' courts is a concise statement of the facts
constituting the plaintiff's cause of action.

8 6061. The defendant may, at any time before answering, demur to the
complaint.

8 6062. The answer may contain a denial of any or all of the material facts stated
in the complaint, which the defendant believes to be untrue; and also a statement, in a
plain and direct manner, of any other facts constituting a defense or counterclaim, upon
which an action might be brought by the defendant against the plaintiff in a justice's
court.

8 6063. When the answer contains new matter in avoidance, or constituting a
defense or a counter-claim, the plaintiff may, at any time before the trial, demur to the
same for insufficiency, stating therein the grounds of such demurrer.

8 6064. The proceedings on demurrer are as follows:

1. If the demurrer to the complaint is sustained, the plaintiff may, within such
time, not exceeding two days, as the court allows, amend his complaint.

2. If the demurrer to a complaint is overruled, the defendant may answer
forthwith.

3. If the demurrer to an answer is sustained, the defendant may amend his
answer within such time, not exceeding two days, as the court may allow.

4. If the demurrer to an answer is overruled, the plaintiff may, if the answer
contain new matter, reply forthwith. If the answer does not contain new matter, the action
must proceed as if no demurrer had been interposed.

86065. Either party may, at anytime before the conclusion of the trial, amend

pleadings, when allowed.any pleading; but if the amendment is made after the issue, and it appears to the

s. 26, Jus. C.

Pleading to the

amended pleading.
s. 27, Jus. C.

satisfaction of the court by oath, that an adjournment is necessary to the adverse party, in
consequence of such amendment, an adjournment must be granted. The court may also,
in its discretion, when an adjournment will, by the amendment, be rendered necessary,
require, as a condition to the allowance of such amendment, made after issues joined, the
payment of such costs to the adverse party as he may be put to by reason of such
adjournment. The court may also, on such terms as may be just, and on payment of costs,
relieve a party from a judgment by default, taken against him by his mistake,
inadvertence, surprise, or excusable neglect; but the application for such relief must be
made within ten days after the entry of the judgment, and upon an affidavit showing good
cause therefor.

86066. When a pleading is amended, the adverse party may answer or demur to
it within such time, not exceeding two days, as the court may allow.

ARTICLE 5.-ATTACHMENTS.

Section.

6069. Requisites of the writ.

6070. Service and return of the writ.

Section.
6067. When writ of attachment may issue.
6068. Undertaking by the plaintiff.
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§ 6067-6073

JUSTICES CODE. Civil Proceedings in

when writ of attachment

may issue.
s. 28, Jus. C.

Undertaking by

the plaintiff.
s. 29, Jus. C.

Requisites of the writ.

§ 6067. In the cases mentioned in section 4993 of the code of civil procedure, a
writ to attach the personal property of the defendant must be issued by the justice at the
time of, or after issuing the summons and before answer. On receiving an affidavit by, or
on behalf of the plaintiff, stating the same facts as are required to be stated by the
affidavit specified in section 4995 of the code of civil procedure.

8 6068. Before issuing the writ, the justice must require a written undertaking on
the part of the plaintiff, with two or more sufficient sureties in a sum not less than fifty
nor more than three hundred dollars, to the effect that if the defendant recover judgment,
the plaintiff will pay all costs that may be awarded to the defendant, and all damages
which he may sustain by reason of the attachment, not exceeding the sum specified in the
undertaking.

s. 30, Jus. C.

Service and return
of the writ.
s. 31, Jus. C.

Action for claim

and delivery.
s. 32, Jus. C.

Forcible entry
and detainer.
s.33,Jus. C

Action may be
maintained, when.
s34, Jus. C.

8§ 6069. The writ may be directed to the sheriff or any constable of the county,
and must require him to attach and safely keep all the personal property of the defendant
within his county, not exempt from execution, or so much thereof as may be sufficient to
satisfy the plaintiff's demand, the amount of which must be stated in conformity with the
complaint, unless the defendant give him - security, by the undertaking of two sufficient
sureties, in an amount sufficient to satisfy such demand besides costs; in which case, to
take such undertaking.

8 6070. The writ may be served by the sheriff or any constable of the county in
which it is issued, and returned in the same manner as warrants of attachment are served
and returned in actions in the district court, and with the same force and effect.

ARTICLE 6.-CLAIM AND DELIVERY OF PERSONAL PROPERTY.

Section.
6071. Action for claim and delivery.

8 6071. In an action to recover possession of personal property, the plaintiff
may, at the time of issuing summons, or at any time thereafter before answer, claim the
delivery of such property to him; and article 2 of chapter 11 of part "3 of the code of civil
procedure is applicable to such claim when made in justices' courts, the powers therein
given and duties imposed on sheriffs being extended to constables, and the word "justice"
substituted for "judge.”

ARTICLE 7.-FORCIBLE ENTRY AND DETAINER.

Section.

6077. Return day-Adjournment.
6078. Judgment shall be what.
6079. Attorney fees allowed.
6080. No joinder of actions.
6081. Appeals.

Section.

6072. Forcible entry and detainer.

6073. Action may be maintained, when.
6074. Notice to quit required.

6075. Legal representatives may bring action.
6076. Verified complaint must be filed.

8 6072. Any justice of the peace within his proper county shall have power to
inquire, in the manner hereinafter specified, of all cases of forcible entry and detainer, or
detainer only, of real property.

8§ 6073. This action is maintainable:

1. Where a party has by force, intimidation, fraud, or stealth, entered upon the
prior actual possession of real property of another, and detains the same.

2. Where a party, after entering peaceably upon real property, turns out by force,
threats or menacing conduct, the party in possession; or,
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3. Where lie by force, or by menaces and threats of violence, unlawfully holds
and keeps the possession of any real property, whether the same was acquired peaceably
or otherwise; or,

4. Where a lessee in person or by sub-tenants holds over after the termination of
his lease or expiration of his term, or fails to pay his rent for three clays after the same
shall be due; or,

5. Where a party continues in possession after a sale of the real property under
mortgage, execution, order, or any judicial process, after the expiration of the time fixed
by law for redemption, and after the execution and delivery of a deed.

6. Where a party continues in possession after a judgment in partition, or after a
sale under an order or decree of a probate court.

Notice to quit required. 8 6074. In all cases arising under subdivisions 4, 5 and 6 of the preceding

s. 35, Jus. C. section, three days' written notice to quit must be given to the lessee, sub-tenant or party
in possession, before proceedings can be instituted, and may be served and returned in

Legal representatives like manner as a summons is served and returned.

may bring action. 8 6075. The legal representatives of a person who might have been plaintiff, if

s. 36, Jus. C. alive, may bring this action after his death.

Verified complaint 6076. The complaint must be in writing, and verified by the plaintiff, his agent
must be filed. or attorney, and the proceedings may be had before any justice of the peace of the county
s.37, Jus. C. where the premises are situated, and shall be governed by the same rules as other cases

before justices of the peace, except as herein modified; provided, that when the title to, or
boundary of, the real property, in anywise comes in question, the case shall be certified to
the district tour 5 as in this chapter provided.

Return day- 8 6077. The time for appearance and pleading must not be less than two nor
Adjournment. more than four days from the time the summons is served on the defendant, and no
s. 38, Jus. C. adjournment or continuances shall be made for more than five days, unless the defendant

applying therefor shall give an undertaking to the plaintiff with good and sufficient
surety, to be approved by the justice, conditioned for the payment of the rent that may
accrue, together with the costs, if judgment be rendered against the defendant.

Judgment shall be 8 6078. If the finding of the court or the verdict of a jury be in favor of the

what. plaintiff , the judgment shall be for the delivery of the possession to the plaintiff, and for
s.1,¢.57,1881. rents and profits or damages, where the same are claimed in the complaint, and for costs.
Attorney fees 8 6079. In all cases of forcible entry and detainer, or unlawful detainer, now
allowed as costs. pending, or hereafter brought, the justice shall tax as a part of the costs in the case, to the
s.1.¢.51,1883. prevailing party, five dollars as attorney's fees, whether a trial is had or not, whenever an

attorney who is actually an attorney of a court of record of this territory shall have
appeared in such action in behalf of such prevailing party.

Can be no joinder § 6080. An action under the provisions of this article cannot be brought in

of actions —Exception connection with any other, except for rents and profits or damages; and no execution for

s.2,¢. 57,1881 possession can be served except in the daytime; ),provided, that the plaintiff may bring
separate action under the provisions of this article. if he so desire.

Appeals 8 6081. An appeal may be taken in the usual way upon giving the undertaking
s. 41, Jus. C. prescribed in article 15 of this chapter,
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§ 6082-6087
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Proceedings upon
default.
s.42,Jus.C

Default presumed,
when.
s.43, Jus. C.

When trial shall
commence.
s. 44, Jus. C.

Court may postpone
trial.
s. 45, Jus. C.

Postponement by
consent.

S. 46, Jus. C.
Postponement

on application of
party-Requisites.

s. 47, Jus. C.
s.i.e. 86, 1885.

which shall suspend all further proceedings until the action is determined in the district
court.
ARTICLE 8.-JUDGMENT BY DEFAULT.

Section.
6083. Default presumed, when.

Section.
6062. Proceedings upon default.

8 6082. When the defendant fails to appear and answer or demur, at the time
specified in the summons, or within one hour thereafter, then upon proof of service of the
summons, the following proceedings must be had:

1. If the action is based upon a contract and is for the recovery of money or
damages only, the court must render judgment in favor of plaintiff for the sum specified
in the summons.

2. In all other actions the court must hear the evidence offered by the plaintiff,
and must render judgment in his favor for such a sum, not exceeding the amount stated in
the summons, as appears by such evidence to be just.

8 6083. In the following cases the same proceedings must be had, and judgment
must be rendered in like manner, as if the defendant had failed to appear and answer or
demur:

1. If the complaint has been amended, and the defendant fails to answer it as
amended, within the time allowed by the court.

2. If the demurrer to the complaint is overruled, and the defendant fails to
answer at once.

3. If the demurrer to the answer is sustained, and the defendant fails to amend
the answer within the time allowed by the court.

ARTICLE 9.-TIME OF TRIAL AND POSTPONEMENTS.

Section.
6087. Postponement on application of party
6088. No adjournment for more than ten days

Section.

6084. When trial shall commence.
6085. Court may postpone trial.
6086. Postponement by consent.

8 6084. Unless postponed ;,r., provided in this article, or unless transferred to
another court, the trial of the action must commence at the expiration of one hour from
the time specified in the summons for the appearance of defendant, and the trial must be
continued, without adjournment for more than twentyfour hours at any one time, until all
the issues therein are disposed of.

8§ 6085. The court may, of its own motion, postpone the trial:

1. For not exceeding one day, if, at the time specified in the summons, or by, an
order of the court for the trial, the court is engaged in the trial of another action.

2. For not exceeding two days, if, by an amendment of the pleadings, or the
allowance of time to make such amendment, or to plead, a postponement is rendered
necessary.

3. For not exceeding three days, if the trial is upon issues of fact, and a jury has
been demanded.

8 6086. The court may, by consent of the parties, given in writing or in open
court, postpone the trial to a time agreed upon by the parties.

8 6087. The trial may be postponed upon the application of either party, for a
period not exceeding sixty days:

1. The party making the application must prove, by his own oath or otherwise,
that he cannot, for want of material testimony, which he expects to procure, safely
proceed to trial,
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JUSTICES' CODE. § 6088-6094

No adjournment for

more than ten days

Exception.
s. 48, Jus. C.

Issues classified.
s. 49, Jus. C.

Issues of law.

s. 50, Jus. C.
Issues of fact.
s.51,Jus. C

Issue of law tried
by court.

s. 52, Jus. C.
Issue of fact tried
by jury

s. 53, Jus. C.
Jury may be
waived.

s. 54, Jug. C.

and must show in what respect the testimony expected is material, and that lie has used
due diligence to procure it, and has been unable to do so.

2. The party making the application must, if required by the adverse party,
consent that the testimony of any witness of such adverse party, who is in attendance,
may be then taken by deposition before the justice, and that the testimony so taken may
be read on the trial, with the same effect, and subject to the same objections as if the
witness was produced; but the court may require the party making the application to state,
upon affidavit, the evidence which he expects to obtain; and if the adverse party
thereupon admits that such evidence would be given, and that it be considered as actually
given on the trial, or offered and overruled as improper, the trial must not be postponed.

3. If the trial be postponed the depositions of witnesses residing out of the
county or territory may be taken either upon commission issued by the justice, or upon
notice to take depositions in the same manner as is provided by the code of civil
procedure; and such depositions shall, when completed, be directed to the justice, and be
published by the justice in the same manner as depositions are published by the clerk of
the district court.

6088. No adjournment must, unless by consent, be granted for a period longer
than ten days, upon the application of either party, except upon condition that such party
"le an undertaking, in an amount fixed by the justice, with two sureties, to be approved
by the justice, to the effect that they will pay to the opposite party the amount of any
judgment which may be recovered against the party applying, not exceeding the sum
specified in the undertaking.

ARTICLE 10.-TRIALS.

Section.

6096. Jury, how drawn.

6097. Challenges and talesmen.

6098. Jury less than twelve.

6099. Oath of jury.

6100. Production and inspection of papers.
6101. Genuineness admitted it not denied.

Section.

6089. Issues classified.

6090. Issues of law.

6091. Issues of fact.

6092. Issues of law tried by the court.
6093. Issues of fact tried by the jury.
6094. Jury may be waived.

6095. Failure of one party to appear.

8 6089. Issues arise upon the pleadings when a fact or conclusion of law is
maintained by the one party and is controverted by the other. They are two kinds:

1. Of law; and,

2. Of fact.

8 6090. An issue of law arises upon a demurrer to the complaint or answer, or to
some part thereof.

8§ 6091. An issue of fact arises:

1. Upon a material allegation in the complaint, controverted by the answer; and,

2. Upon new matter in the answer, except an issue of law is joined thereon.

§ 6092. An issue of law must be tried by the court.

8 6093. An issue of fact must be tried by a jury, unless a jury is waived, in
which case it must be tried by the court.

§ 6094. A jury may be waived:

1. By consent of parties, entered in the docket.

2. By a failure of either party to demand a jury before the commencement of the
trial of an issue of fact.

3. By the failure of either party to appear at the time fixed for the trial of an
issue of fact.

1029



6095-6102 JUSTICES' CODE. Civil Proceedings in

Failure of one party 8 6095. If either party fails to appear at the time fixed for trial, the trial may
to appear. proceed, at the request of the adverse party.
s.55,Jus. C . 8 6096. When the value in controversy or sum demanded exceeds twenty

Jury, how drawn.  dollars, either party may demand a jury, and upon such demand the justice shall write

s.1,¢. 33,1879 down the names of eighteen persons, residents of the county, and having the quali
fications-of jurors in the district court, from which list of names each party, the plaintiff
beginning, may strike out three names alternately, and in case of the absence of either
party, or of his refusal to strike out, the justice shall strike out of such list such names,
and the justice shall upon the deposit of the jury fee for one day's service, by the party
demanding' the jury, at once issue his venire directed to the sheriff or any constable of the
county, commanding him to summon the twelve persons whose names remain upon the
list as jurymen.

Challenges and 8 6097. Challenges shall be allowed in the same manner, and for the same
talesmen. causes, as in the district courts in civil actions; and in case the number shall be reduced
5.57,Jus. C. below twelve, by such challenges, or in case any jurors summoned shall fail to attend, the

justice shall direct the sheriff or any constable to summon and return forthwith a
sufficient number of talesmen, having the qualifications of jurors, to complete the panel.
All challenges must be tried in a summary manner by the justice, who may examine the
juror challenged, or other witnesses, under oath.

Jury less than twelve. 8 6098. Parties may agree that the jury shall consist of a less number than twelve

s. 58, Jus. C. jurors; but an agreement to that effect must be in writing, signed by the parties and filed
with the papers in the case, or made in open court, and a minute ther -of entered by the
justice in his docket.

Oath of jury. 8 6099. The justice shall administer to the jurors the same oath as is prescribed

s. 59, Jus. C. for jurors in civil actions in the district court.

Production and 8 6100. When the cause of action or counter-claim arises .upon an account or
inspection of papers. instrument for the payment of money only, the court, at any time before the trial, may, by
s. 60, Jus. C. an order under his hand, require the original to be exhibited to the inspection of, and a

copy to be furnished to the adverse party, at such time as may be fixed in the order; or, if
such order is not obeyed, the account or instrument cannot be given in evidence.

Genuineness admitted 8 6101. If the plaintiff annex to his complaint, or file with the justice at the time
if not denied. of issuing the summons, the original or a copy of the promissory note, bill of exchange,
s. 61, Jus. C. or other written obligation for the payment of money, upon which the action is brought,

the defendant is deemed to admit the genuineness of the signatures of the makers,
indorsers or assignors thereof, unless he specifically deny the same in his answer, and
verify the answer by his oath.

ARTICLE 11.-JUDGMENTS OTHER THAN By DEFAULT.

Section. Section.
6102. Judgment by confession. 6106. Action to recover personal property.
6103. Dismissal of action. 6107. Sale of personalty under execution
6104 Judgment must be entered at once after 6108. Offer of judgment -Costs.
verdict. 6109. Costs taxed, how.
6105. On trial by the court. 6110. Transcript of judgment.
Judgment by confession
s.62,Jus. C 8§ 6102. Judgments upon confession may be entered up in any justice's court

specified in the confession.
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Dismissal of action.
s. 63, Jus. C.

Judgment must be
entered at once
after verdict.

s. 64, Jus. C.

. In trial by the court.
s.65,Jus. C

Action to recover
personal property.
s. 66, Jus. C.
Excess may be
remitted.

s. 67, Jus. C.

Offer of judgment-
Costs.

s. 68, Jus. C.

Costs taxed, how.
s 69, Jus. C.

8§ 6103. Judgment that the action be dismissed, without prejudice to a new
action, may be entered, with costs, in the following cases:

1. When the plaintiff voluntarily dismisses the action before it is finally
submitted.

2. When he fails to appear at the time specified in the summons, or at the time to
which the action has been postponed, or within one hour thereafter.

3. When, after a demurrer to the complaint has been sustained, the plaintiff fails
to amend it within the time allowed by the court.

8 6104. When a trial by jury has been had, judgment must be entered by the
justice at once, in conformity with the verdict.

8 6105. When the trial is by the court, judgment must be entered at the
close of the trial.

8 6106. In actions to recover the possession of personal property the judgment
must be entered substantially in the form required by section 5099, code of civil
procedure.

8 6107. When the amount found due to either party exceeds the sum for which
the justice is authorized to enter judgment, such party may remit the excess, and
judgment may be rendered for the residue.

8 6108. If the defendant, at any time before the trial, offer in writing to allow
judgment to be taken against him for a specified sum, the plaintiff may immediately have
judgment therefor, with the costs then accrued; but if he do not accept such offer before
the trial, and fail to recover in the action a sum equal to the offer, he cannot recover costs;
but costs must be adjudged against him, and if he recover, be deducted from his recovery.
The offer and failure to accept it cannot be given in evidence, nor affect the recovery
otherwise than as to costs.

8 6109. The justice must tax and include in the judgment the costs allowed by
law to the prevailing party.

Transcript of judgment. 8 6110. The justice, on the demand of a party in whose favor judgment is

s. 70, Jus. C.

Execution must issue

within five years.
s. 71, Jus. C.

Requisites of the
execution.
s. 72, Jus. C.

rendered, must give him a certified transcript thereof, on the payment to him of all costs
accrued before him, and one dollar for such transcript.

ARTICLE 12.-EXECUTIONS.

Section. Section.

6111. Execution must issue within five years. 6115. Execution in case of forcible entry
6112. Requisites of execution. and detainer.

6113. Execution on money judgment. 6116. Renewal of execution.

6114. Execution for possession of personalty. 6117. Sale of personalty under execution.

8 6111. Execution for the enforcement of a judgment of a justice's court may be
issued by the justice who entered the judgment, or his successor in office, on the
application of the party entitled thereto, at any time within five years from the entry of
judgment, except when it has been taken to the district court on error or appeal, or
docketed therein.

6112. The execution must be directed to the sheriff or any constable within the
county, and must be subscribed by the justice and bear the date of its delivery to the
officer. It must intelligibly refer to the judgment, stating the names of the parties thereto,
in whose favor, against whom, the time when, the county where, and the name of the
justice before whom the judgment was rendered; and it must be made returnable to the
justice within thirty days after its date.
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Execution on money

judgment.
s. 73, Jus. C.

Execution for
possession of

personalty.
s. 74, Jus. C.

Execution In ease of
forcible entry and
detainer.

s. 75, Jus. C.

Renewal of execution.

s. 76, Jus. C.

Sale of personalty
under execution.
s. 77, Jus. C.

Acts that constitute

contempt.
s. 78, Jus. C.

8 6113. An execution issued upon a judgment for a sum of money must state in
the body thereof the sum actually due upon the judgment, and it must substantially
require the officer to satisfy the judgment, together with interest and costs, out of the
personal property of the judgment debtor; and to bring the money before the justice by
the return day of the execution, to be rendered by the justice to the party who recovered
the judgment. If the judgment was rendered for a fine, penalty or forfeiture of
undertakings and bonds, or of recognizances taken or entered in a criminal case, the
justice must indorse that fact on the execution.

8 6114. An execution issued upon a judgment for the delivery of the possession
of personal property, shall substantially require the officer to deliver the possession of the
same, particularly describing it, to the party entitled thereto; and may, at the same time,
require the officer to satisfy any costs or damages recovered by the judgment, out of the
personal property of the party against whom it was rendered, and the value of the
property for which the judgment was recovered to be specified therein, if a delivery
cannot be had.

8 6115. An execution issued upon a judgment in an action of forcible entry and
detainer, or detainer only, of real property, shall substantially require the officer to deliver
the possession of tile premises, particularly describing them, to the party entitled thereto,
and may at the same time require the officer to satisfy the costs out of the personal
property of the party against whom the judgment was rendered.

6116. An execution may, at the request of the judgment creditor, be renewed
before the expiration of the time fixed for its return, by the word "renewed" written
thereon, with the date thereof, and subscribed by the justice. Such renewal has the effect
of an original issue, and may be repeated as often as necessary. If an execution is returned
unsatisfied, another may be afterward issued.

86117 . The provisions of chapter 13, part 2, of the code of civil procedure,
relating to the levy and sale or delivery of personal property, so far as the same are
applicable, and not inconsistent with the provisions of this chapter, apply to and govern
the levy, sale and delivery of personal property, under an execution issued by a justice of
the peace. And the constable, when the execution is directed to him, is vested for that
purpose with all the powers of the sheriff; provided, that notice shall not be published in a
newspaper, but shall be given by posting for ten days, in five public places within the
county, one of which shall be at the office of the justice issuing the execution.

ARTICLE I3.-CONTEMPTS IN JUSTICES COURTS.

Section. Section.
6118. Acts that constitute contempts. 6121. Penalty limited.
6119. Summary punishment. 6122. Must be entered in docket.

6120. When contempt not in presence of court

8 6118. A justice may punish as for contempt, persons guilty of the following
acts, and no other:

1. Disorderly, contemptuous, or insolent behavior towards the justice while
holding the court, tending to interrupt the due course of a trial or other judicial
proceeding.

2. A breach of the peace, boisterous conduct, or violent disturbance in the
presence of the justice, or in the immediate
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vicinity of the court held by him, tending to interrupt the due course of a trial or other
judicial proceeding.

3. Disobedience or resistance to the execution of a lawful order or process, made
or issued by him.

4. Disobedience to a subpoena duly served, or refusing to be sworn or to ansvWr
as a witness.

5. Rescuing any person or property in the custody of an officer by virtue of an
order or process of the court held by him.

Summary punishment. 8 6119. When a contempt is committed in the immediate view and presence of

s. 79, Jus. C.

When contempt not

in presence of court.
s. 80, Jus. C.

Penalty limited.

s. 81, Jus. C.

Must be entered
in docket
s.82,Jus.C

Justice to keep a

the justice, it may be punished summarily; to that end an order must be made, reciting the
facts as they occured, and adjudging that the person proceeded against is thereby guilty of
contempt, and that he be punished as therein prescribed.

8 6120. When the contempt is not committed in the immediate view and
presence of the justice, 'a warrant of arrest may be issued by such justice, on which the
person so guilty may be arrested and brought before the justice immediately, when an
opportunity to be heard in his defense or excuse must be given. The justice may,
thereupon, discharge him, or may convict him of the offense.

8 6121. A justice may punish for contempts, by fine or imprisonment, or both;
such fine not to exceed, in any case, one hundred dollars, and such imprisonment one
day.

8 6122. The conviction, specifying particularly the offense and the judgment

ARTICLE 14.-DOCKETS OF JUSTICES.

Section. Section.

6123. Justice to keep a docket-Entries there- 6126. Records and files to go to successor.
in. 6127. Vacancy-Books to other justice.

6124. Entries, when and how made. 6128. Powers of justice receiving docket.

6125. Index to docket.

docket- Entries therein. 8 6123. Every justice must keep a book, denominated a docket, in which he

s. 83, Jus. C.

must enter:

1. The title of every action or proceeding.

2. The object of the action or proceeding; and if a sum of money be claimed, the
amount thereof.

3. The date of the summons, and the time of its return; and if a writ of
attachment be issued, a statement of the fact.

4. The time when the parties, or either of them, appear, or their non-appearance,
if default be made; a minute of the pleadings and mations, if in writing, referring to them;
if not in writing, a concise statement of the material parts of the pleading.

5. Every adjournment, stating on whose application, and to what time.

6. The demand for a trial by jury, when the same is made, and by whom made,
the order for the jury, and the time appointed for the return of the jury and for the trial.

7. The names of the jurors who appear and are sworn, and the names of all
witnesses sworn, and at whose request.

8. The verdict of the jury, and when received; if the jury disagree and are
discharged, the fact of such disagreement and discharge.

9. The judgment of the court, specifying the costs included, and the time when
rendered.

10. The issuing of the execution, when issued, and to whom; the renewals
thereof, if any, and when made; and a statement of any money paid to the justice, when
and by whom.
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Entries when and
how made.
s. 84, Jug. C.

Index to docket.
s. 85, Jug. C.

Records and files to

go to successor.
s. 86, Jug. C.

When there is a
vacancy books go
to other justice.
s.87 , Jus. C.
Powers of justice

receiving docket.
s. 88, Jus. C.

11. The receipt of a notice of appeal, if any be given, and of the appeal bond, if
any be filed.

8 6124. The several particulars in the last section specified, must be entered
under the title of the action to which they relate, and unless otherwise in this chapter
provided at the time when they occur. Such entries in a justice's docket, or a transcript
thereof, certified by the justice, Dr his successor in office, are prima facie evidence of the
facts so stated.

6125. A justice must keep an alphabetical index to his docket, in which must be
entered the names of the parties to each judgment, with a reference to the page of entry.
The names of the plaintiffs must be entered in the index, in the alphabetical order of the
first letter of the family name.

8 6126. Every justice of the peace, upon the expiration of his term of office,
must deposit with his successor his official dockets and all papers filed in his office, as
well his own as those of his predecessors, or any other which may be in his custody to be
kept as public records.

8 6127. If the office of a justice become vacant by his death, removal or
otherwise, before his successor is elected and qualified, the docket and papers in
possession of such justice must be deposited in the office of some other justice in the
township or county, to be by him delivered to the successor of such justice.

8 6128. Any justice with whom the docket of his predecessor, or of any other
justice, is deposited, has and may exercise over all actions and proceedings entered in
such docket, the same jurisdiction as if originally commenced before him. In case of the
creation of a new county, or the change of the boundary between two counties, any
justice into whose hands the docket of a justice formerly acting as such within the same
territory may come, is, for the purposes of this section, considered the successor of such
former justice.

ARTICLE 15.-APPEALS.

Section. Section.
6129. Appeal from judgment injustice's court. 6133. Undertaking on appeal is for stay of
6130. Appeal on questions of law-Statement proceedings.

to be prepared. 6134. Undertaking in forcible entry and de
6131. Appeal on questions of fact. tainer.
6132. Justice to transmit certified copy of 6135. Order for stay of execution.

docket. 6136. Powers of district court on appeal.

Appeal from judgment

in justice's court.
s.1,c.4,1881.

Appeal on questions
of lawStatement

to be prepared.
s.1, c. 31, 1879.

8 6129. Any party dissatisfied with a judgment rendered in a civil action in a
justice's court, may appeal therefrom to the district court of the county or subdivision at
any time within thirty days after the rendition of the judgment. The appeal is taken by
serving a copy of the notice of appeal on the adverse party or his attorney, and by filing
the notice of appeal with the justice. The notice must state whether the appeal is taken
from the whole or a part of the judgment; and if from apart, what part, and whether the
appeal is taken on questions of law or fact, or both.

8 6130. When a party appeals to the district court on questions of law alone, or
desiring a review therein, upon the evidence appearing on the trial below, either of
questions of fact or law, he must, within ten days from the rendition of judgment, prepare
a statement of the case and file the same with the justice. The statement must contain the
grounds upon which the party intends to rely on the appeal, and so much of the evidence
as may be necessary to explain the grounds, and no,
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Appeals on questions
of fact.

s. 2, ¢. 31, 1879.
Justice to transmit
certified copy

of docket.

s. 3,¢. 31.1879

more. Within ten days after he receives notice that the statement is filed, the adverse
party, if dissatisfied with the same, may file amendments. The proposed statement and
amendments must be settled by the justice, and if no amendments be filed the original
statement stands as adopted. The statement thus adopted or as settled by the justice, with
a copy of the docket of the justice, and all motions filed with him by the parties during
the trial and the notice of appeal, may be used on the hearing of the appeal before the
district court.

8 6131. When a party appeals to the district court on questions of fact, or on
questions of both law and fact, and demands in his notice of appeal a new trial in the
district court, no statement must be made, but the action must be tried anew in that court.

8§ 6132. Upon receiving the notice of appeal, and on payment of one dollar for
the return of the justice, and filing an undertaking as required in the next section, and
after settle ment or adoption of statement, if any, the justice must within five days
transmit to the clerk of the district, if the appeal be on questions of fact or both law and
fact, and a new trial in the district court be demanded in the notice of appeal, a certified
copy of his docket, the pleadings, all notices, motions and other papers filed in the cause,
the notice of appeal and the undertaking filed; in all other cases a certified copy of his
docket, the statement as admitted or as settled, the notice of appeal and th undertaking
filed; and the justice may be compelled by the district court, by an order entered, upon
motion, to transmit such papers, and may be fined for neglect or refusal to transmit the
same. A certified copy of such order may be served on th justice by the party or his
attorney. In the district court either party may have the benefit of all legal objections
made in th justice's court.

Undertaking on appeal §6133. An appeal from a justice's court is not effectual for any purpose, unless

or for stay of

proceedings.
s. 93, Jus. C.

an undertaking be filed, with two or more sureties, in the sum of one hundred dollars, for
the payment of the costs on the appeal; or, if a stay of proceedings be claimed, in a sum
equal to twice the amount of the judgment, iticludin costs, when the judgment is for the
payment of money; or twice the value of the property, including costs, when the
judgment is for the recovery of specific personal property, and must be conditioned,
when the action is for the recovery of money, that the appellant will pay the amount of
the judgment appealed from and all costs, if the appeal be withdrawn or dismissed, or the
amount of any judgment and all costs that may be recovered against him in the action in
the district court. When the action is for the recovery of specific personal property the
undertaking must be conditioned that the appellant will pay the judgment and costs
appealed from, and obey the order of the court made therein, if the appeal be withdrawn
or dismissed, or any judgment and costs that may be recovered against him in said action
in the district court, and will obey any order made by the court therein. A deposit of the
amount of the judgment, including all costs appealed from, or of the value of the
property, including all costs in actions for the recovery of specific personal property, with
the justice, is equivalent to the filing of the undertaking, and in such cases the justice
must transmit the money to the clerk of the district court, to be by him paid out on the
order of the court. The adverse party may except to the sufficiency of
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the sureties within five days after the filing of the undertaking, and unless they or other
sureties justify before the justice before whom the appeal is taken, within five days there-
after, upon notice to the adverse party, to the amounts stated in their affidavits, the appeal
must be regarded as if no such undertaking had been given.

Undertaking in forcible § 6134. In judgments for the delivery of possession in actions of forcible entry

entry and detainer.
s. 94, Jus. C.

and detainer, or detainer only. the execution of the same call not be stayed unless a
written undertaking be executed on the part of the appellant, with two or more sureties, to
the effect that during the possession of such property by the appellant he will not commit
or suffer to be committed any waste thereon, and that if the judgment be affirmed, or the
appeal be dismissed, he will pay all rents for the use and occupation of the property, and
all damages from the time of the appeal until the delivery of the possession thereof.

Order to stay execution. 8 6135. If an execution be issued, on the filing of the undertaking staying

s. 95, Jus. C.

Powers of district
court on appeal
s. 96, Jus. C

s. 1.c.5.1881.

proceedings, the justice must, by order, direct the officer to stay all proceedings on the
same. Such officer must, upon payment of his fees for services rendered on the execution,
there upon relinquish all property levied upon, and deliver the samee +i, the judgment
debtor, together with all moneys collected from sales or otherwise. If his fees be not paid,
the officer may retain r,() much of the property or proceeds thereof as may be necessary
to pay the same.

86136. Upon an appeal heard upon a statement of the case, the district court
may review all orders affecting the judgment appealed from, and may set aside, affirm or
modify the judg-ment, or any or all the proceedings subsequent to and dependent upon
such judgment, and may, if necessary or proper, order a new trial. When the action is
tried anew, upon appeal, the trial. must be conducted in all respects as trials in the district
court. The provisions of the code of civil procedure as to changing the place of trial, and
all the provisions as to trials in the district court, are applicable to trials on appeal in that
court. For a failure to prosecute an appeal, or unnecessary delay in bringing it to a
hearing, the district court, after notice, may order the appeal to be dismissed. Judgments
rendered in the district court on appeal, have the same force and effect, and may be
enforced in the district court in the same manner, as judgments in actions commenced
therein, except that when a new trial is granted the case must be remanded, and the new
trial shall be had in the justice's court. No notice of trial and note of issue shall be
required to be served or filed in order to bring the cause appealed upon the trial calendar
in the district court, but said appeal shall be filed by the clerk, on payment of his costs,
and entered upon the calendar, and shall stand for trial as soon as the same is reached in
the regular call of the calendar thereafter. If not so filed within fifteen days from the time
such appeal was perfected, then the same shall be dismissed by the order of the court at
any time thereafter, upon motion of the appellee, after three days' notice to the appellant
or his attorney.
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Process of justice to
any part of county.
s. 97, Jus. C.

Papers issued by
justice must have
no blanks.

s. 98, Jus. C.
Justice must receive
moneys.

s. 99, Jus. C.
Another justice may
hold court.

s. 100, Jus C.

Security for costs
from nonresident.
s. 1, c. 89, 1881.

Costs to prevailing

party
s. 102, Jus. C.

ARTICLE 16.-GENERAL PROVISIONS.

Section. Section.
6137. Process of justice to any part of 6140. Another justice may hold court.
county. 6141. Security for costs from non-resident.
6138. Papers issued by justice must have no 6142. Costs to prevailing party.
blanks. 6143. Attorney's fees allowed.
6139. Justice must receive moneys. 6144. Code of civil procedure, applicable.

8 6137. Justices of the peace may issue in any action or proceedings in the
courts held by them, any original, mesne or final process to any part of the county.

8 6138. The summons, execution and every other paper made or issued by a
justice, except a subpoena, must be issued without a blank left to be filled by another,
otherwise it is void.

8§ 6139. Justices of the peace must receive from the sheriff or constables of their
county, all moneys collected on any process or order issued from their courts
respectively, and all moneys paid to them in their official capacity, and must pay the
same over to the parties entitled or authorized to receive them, without delay.

8 6140. In case of the sickness or other disability, or necessary absence of a
justice, on a return of a summons, or at the time appointed for a trial, another justice of
the same township or county, may, at his request, attend in his behalf, and thereupon is
vested with the power, for the time being, of the justice before whom the summons was
returnable. In that case the proper entry of the proceedings before the attending justice,
subscribed by him, must be made in the docket of the justice before whom the summons
was returnable. If the case is adjourned, the justice before whom the summons was
returnable, may resume jurisdiction.

6141. The justice shall in all cases where plaintiff is a non-resident of the
territory, or foreign corporation, before issuing a summons, require of the plaintiff
sufficient surety for costs. The surety must be a resident of the county. His obligation
shall be complete by simply indorsing the summons, or signing his name on the
complaint, as security for costs. In all other cases the justice may, in his discretion,
require surety for costs.

8 6142. The prevailing party in civil actions in justices' courts is entitled to costs.

Attorney's fees allowed. 86143. In all actions injustices’ courts, We party obtaining judgment shall be

s.1c. 18, 1881.

entitled to attorney's fees as follows: On all judgments less than twenty-five dollars, an
amount equal to twenty per cent. of such judgment; on all judgments over twenty-five
dollars and under fifty dollars, five dollars as attorney's fees; on all judgments over fifty
dollars, an amount equal to ten per cent. of such Judgment as attorney's fees; in actions
for the recovery of personal property, the value of the property recovered shall govern the
amount of attorney's fees to be recovered in such action, and when judgment is for the
defendant, the amount claimed in the plaintiff's complaint shall govern the amount of
attorney's fees, to be recovered by the defendant; provided, however, that no attorney's
fees shall be allowed in any such action, unless the party has appeared therein by an
attorney of a court of record.

Cede of civil procedure 8§ 6144. Justices' courts being courts of peculiar and limited jurisdiction, only

applicable. how far.
s. 103, Jus. C.

those provisions of the code of civil procedure which are in their nature applicable to the
organization, powers,
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and course of proceedings in justices' courts or which have been made applicable by
special provisions in this chapter, are applicable to justices' courts and the proceedings
therein.

CHAPTER 2.
OF CRIMINAL PROCEEDINGS IN JUSTICES' COURTS.
Article. Section. . Article. Section.
1. Procedure................. 6145-6176 2. Appeals................. 6177-6183

ARTICLE 1.-PROCEDURE.

Section.

6163. Verdict of the jury.

6164. Verdict as regards part of the defendants
when several.

6165. Jury discharged, when.

6166. New trial.

6167. Judgment when guilty.

6169. Fine and imprisonment.

6169. Acquittal and discharge-Prosecutor to
pay costs, when.

6170. Judgment must be entered at once.

6171. Defendant discharged at once on ac

Section.

6145. Justice as committing magistrate.
6146. Security to keep the peace.

6147. Sworn complaint made.

6148. Warrant, form of.

6149. Warrant served in another county.
6150. Criminal docket.

6151.Defendant to plead, bow.

6152. Case to be tried, when.

6153. Change of venue.

6154. Proceedings upon change of venue.
6155. Postponement of trial.

6156. Defendant's presence. quittal.
6157. Trial by jury. 6172. Certified copy of judgment of imprison
6158. Challenges. ment.

6159. Oath to jury.

6160. Duty of the jury.
6161. Court gives no charge.
6162. Jury in consultation.

6173. Custody until fine is paid.
6174. Flnes paid over to treasurer.
6175. Bail allowed before conviction.
.6176. Subpoenas-Contempts.

Justices as committing

magistrates.
s. 104, Jus. C

Security to keep
the peace

s. 105, Jus. C.
Sworn complaint
must be made.

s. 106 Jus. C.

Warrant- Form of.
s. 107, Jus. C.

Warrant served in
another county.

s. 108, Jus. C.
Criminal docket.

s. 109, Jus. C.
Defendant to plead,
how.

s. 110, Jus. C.

8§ 6145. Chapters 3, 4, 5, 6 and 7 of title 4 of the code of criminal procedure,
relate to the jurisdiction and duties of justices of the peace as committing magistrates; and
direct the mode of proceeding when an information, verified by oath, is laid before them
of the commission of a public offense triable on indictment.

8 6146. Chapter 3 of title 2 of the same code relates to their jurisdiction and
duties in cases of security to keep the peace.

8 6147. All proceedings and actions before a justice's court, for a public offense
of which such court has jurisdiction, to try and determine the same, must be commenced
by complaint under oath, setting forth the offense charged, with such particulars of time,
place, person and property, as to enable the defendant to understand distinctly the
character of the offense complained of, and to answer the complaint.

8§ 6148. If the justice of the peace is satisfied therefrom that the offense
complained of has been committed, he must issue a warrant of arrest, which must be

substantially in the following form:
County of The territory of Dakota.
To any sheriff or constable of said county:

Complaint upon oath having been this day made before me by C D, that the offense of
(designating it generally), has been committed. and accusing E F therEof, you are therefore commanded
forthwith to arrest the above Lamed E F, and bring him before me forthwith, at (naming the place).

Witness my hand at  this day of A.D
AB.

8§ 6149. The warrant may be served in any other county in the manner prescribed
by sections 7126 and 7127 of the code of criminal procedure.

8 6150. A docket must be kept by the justice of the peace, in which must be
entered each action, and the proceedings of the court therein.

86151. The defendant may make the same plea as upon an indictment. His plea
must be oral, and entered in the minutes. If the defendant plead guilty the court may,
before entering such plea or pronouncing judgment, examine witnesses to ascertain
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Justice Courts

JUSTICES' CODE. 6152-6162

Case to be tried,
when.
s. 111, Jus. C

Change of venue.
s. 1, c. 82,1887.

Proceedings upon

change of venue.
s. 113, Jus. C.

Postponement of trial.

s. 114, Jus. C.
Defendant's presence

the gravity of the offense committed; and if it appears to the court that a higher offense
has been committed than the offense charged in the complaint, the court may order the
defendant to be committed or admitted to bail, to answer any indictment which may be
found against him by the grand jury.

8 6152. Upon a plea other than a plea of guilty, if the defendant does not
demand a trial by jury, or an adjournment or change of venue is not granted, the court
must proceed to try the case.

8 6153. In criminal proceedings before a justice of the peace, a change of the
place of trial or examination may be had at any time before such trial or examination
commences, when it appears from the affidavit of the defendant that he has reason to
believe and does believe, that lie cannot have a fair and impartial trial or examination
before the justice about to try or examine such case, by reason of the bias or prejudice of
such justice; whereupon the cause shall be transferred to the next nearest justice of the
same county, unless the parties otherwise agree; provided, that a change of the place of
trial or examination under the provisions of this section can be had but, once.

8 6154. When a change of the place of trial is ordered the justice must transmit
to the justice before whom the trial is to be had all the original papers in the cause, with a
certified copy of the minutes of his proceedings; and upon receipt thereof, the justice to
whom they are delivered must proceed with the trial in the same manner as if the
proceeding or action had been originally commenced in his court.

8 6155. Before the commencement of the -trial either party may, upon good
cause shown, have a reasonable postponement thereof.

8 6156. The defendant must be personally present before the trial can proceed.

s. 115, Jus. C.
Trial be jury.
s. 116, Jus. C
Challenges.

s. 117, Jus C.

Oath to jury.
s. 118, Jus. C.

Duty of the jury.

s. 119, Jus. C.
Court decides the
law but gives

no charge..

s. 120, Jus C.

Jury in consultation
-Officers sworn.

s. 121, Jus. C.

8§ 6157. Before the court hears any testimony upon the trial, the defendant may
demand a trial by jury. The formation of the jury is provided for in chapter 1, article 10,
of this code.

8 6158. The same challenges may be taken by either party to any individual
juror, as on the trial of an indictment for a misdemeanor; but the challenge must, in all
cases, be tried by the court.

8§ 6159. The court must administer to the jury the following oath:
You do swear that you will well and truly try this issue between the territory of Dakota and A B, the
defendant, and a true verdict render according to the evidence. So help you God.

Any juror who is conscientiously scrupulous of taking an oath, shall be allowed to make
affirmation, substituting for the words "so help you God," at the end of the oath, the
words, "this you do affirm, under the pains and penalties of perjury."”

86160. After the jury are sworn they must sit together and hear the proofs and
allegations of the parties, which must be delivered in public and in the presence of the
defendant.

8 6161. The court must decide all questions of law which may arise in the course
of the trial, but can give no charge with respect to matters of fact.

8 6162. After hearing the proofs and allegations, the jury may decide in court, or
may retire for consideration. If they do not immediately agree, an officer must be sworn
to the following effect:
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88 6163-6175 JUSTICES' CODE. Criminal Proceedings in

You do swear that you will keep this jury together in some quiet and convenient place;
that you will not permit any person to speak to them, nor speak to them yourself, unless
by order of the court, or to ask them whether they have agreed upon a verdict; and that
you will return them into court when they have so agreed, or when ordered by the court.

Verdict of the jury. 8 6163. The verdict of the jury must, in all cases, be general. When the jury have

s.122, Jus. C. agreed on their verdict, they must deliver it publicly to the court, who must enter or cause
it to be entered in the docket.

Verdict as regards 8 6164. When several defendants are tried together, if the jury cannot agree

part of defendants, ~ upon a verdict as to all, they may render a verdict as to those in regard to whom they do

when several. agree, on which a judgment must be entered accordingly, and the case as to the rest may

s.123, Jus. C. be tried by another jury.

Jury discharged, when. 8 6165. The jury cannot be discharged after the cause is submitted to them, until

s. 124, Jus. C. they have agreed upon and rendered their verdict, unless for good cause the court sooner
discharges them.

New trial. 8 6166. If the jury is discharged, as provided in the last section, the court may

s. 125, Jus. C. proceed again to the trial, in the same manner as upon the first trial, and so on until a
verdict is rendered.

Judgment when guilty. 8 6167. When the defendant pleads guilty, or is convicted, either by the court or

s. 126, Jus. C. by a jury, the court must render judgment thereon, of fine or imprisonment, or both, as
the case may be.

Fine and imprisonment. 86168. A judgment that the defendant pay a fine may also direct that he be

s, 127, Jus. C. imprisoned until the fine is satisfied, in tie proportion of one day's imprisonment for
every two dollars of the fine.

Acquittal and discharge § 6169. When the defendant is acquitted, either by the court or by the jury, he

Prosecutor topay ~ must be immediately discharged; and if the court certify in the minutes that the

costs, when prosecution was malicious or without probable cause, it may order the prosecutor to pay

s.128, Jus. C. the costs of the action, or to give satisfactory security by a written undertaking, with one

Judgment mustbe  OFr more sureties, to pay the same within thirty days after the trial.

entered at once. 8 6170. At the close of the trial, judgment must be immediately rendered by the

s. 129, Jus. C. justice, and entered in his docket.

Defendant discharged 86171- If judgment of acquittal is given, and the defendant is not detained for

at once on acquittal. any other legal cause, he must be discharged as soon as the judgment is given.

s. 130, Jus. C. 8 6172. When a judgment of imprisonment is entered, a certified copy thereof

Certified copy of ~ must be delivered to the sheriff, or other officer, which is a sufficient warrant for its
judgment of execution.

imprisonment. 8 6173. When a judgment is entered imposing a fine, or ordering the defendant
s. 131, Jus. C. to be imprisoned until the fine is paid, he must be held in custody during the time
Custody until fine  specified in the judgment, unless the fine is sooner paid.

is paid. 8 6174. Upon payment of the fine to the justice, the officer must discharge the
5. 132, Jus. C. defendant, if he is not detained for any other legal cause, and apply the money to the

Fines must be paid ~ payment of the expenses of the prosecution, and pay over the residue, if any, within ten
over to treasurer.  days, to the county treasurer, which shall be placed in and become a part of the general

s. 133, Jus. C. county fund. If a fine is imposed and paid before commitment, it must be applied as

s.2,c. 111, 1885. prescribed in this section.

Bail allowed before 8 6175. The defendant, at any time after his arrest and before conviction, may be
conviction. admitted to bail, by giving an undertaking, with sufficient surety, in an amount to be

5.134, Jus. C. fixed by the
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Justices' Court.

JUSTICES' CODE. § 6176-6182

Subpoenas Contempts.

justice, for his appearance before the justice to answer the complaint.
8 6176. In all criminal proceedings, the justice may issue subpoenas for

s. 135, Jus. C

Right to appeal in
criminal cases.
-Oral notice.

s. 136, Jus. C.

Appeal as in civil
actions.
s. 137, Jus. C.

Bail on appeal.
s. 138, Jus. C.

Bail taken by

any magistrate

s. 139, Jus. C.
Witnesses may be

bound to appear.
s. 140, Jus. C.

Proceedings on appeal

-Record and papers
transmitted.
s. 141, Jus. C

witnesses, and punish for contempts, as provided for in article 13 of chapter 1, of the
justices' code.
ARTICLE 2.-APPEALS IN CRIMINAL PROCEEDINGS.

Section.
6181. Witnesses maybe bound to appear.
6182. Proceedings on appeal-Record and

Section.
6177. Right to appeal in criminal cases-Oral
notice.

6178. Appeal as in civil cases. papers.
6179. Bail on appeal. 6183. No appeal in criminal cases shall be
6180. Bail taken by any magistrate. dismissed.

8 6177. The justice, immediately on rendering judgment against the defendant,
must inform him of his right to appeal therefrom, and the defendant may thereupon take
an appeal to the district court of the county or subdivision in which the trial was had, by
giving notice orally to the justice that he appeals, and the justice must make an entry on
his docket of the giving of such notice; and upon such appeal the action may be tried
anew in the district court upon questions of law and fact, or fact alone; or the appeal may
be determined therein upon questions of law alone, and the judgment may be set aside,
affirmed or modified, or a new trial granted as provided in section 6136 of the justices'
code.

8 6178. Instead of such appeal, the defendant may at any time within thirty days
after judgment, appeal to such district court in the same manner as provided in sections
6129, 6130, 6131 and 6132, and such appeal may be determined therein as provided for
in section 6136 of the justice's code.

8 6179. Upon an appeal the justice must enter an order on his docket, fixing the
amount in which bail may be given by the defendant, and the execution of the judgment
shall not be stayed unless he enter into an undertaking in the amount fixed with sufficient
surety to be approved by the justice to appear and answer at the next term of the district
court, and not depart without leave of the same.

8 6180. The bail may be taken by the justice who rendered the judgment, or by
any magistrate in the county who hos authority to admit to bail, or by the district court or
the clerk thereof.

8 6181. When an appeal is taken, the justice must, if application be made by the
district attorney, cause all material witnesses on behalf of the prosecution to enter into an
undertaking in like manner as in a case where a defendant is held to answer on a
preliminary examination fort an indictable offense.

8 6182. Upon an appeal being taken, the justice must, within five days, transmit
to the clerk of the district court, if the appeal be upon questions of law alone, a certified
copy of his docket, the statement as admitted or as settled, the notice of appeal, if any,
and the undertaking of bail; or, if the appeal be on questions of fact, or both law and fact,
a certified copy of his docket, the pleadings, all notices, motions and other papers filed in
the cause, the notice of appeal, if any, and the undertakings filed; and the justice may be
compelled by the district court, by an order entered upon motion, to transmit such papers,
and, if the return be defective, to make further return, and may be fined for neglect or
refusal to transmit the same. A certified copy of such order may be served on the justice
by the party or his
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6183-6188 JUSTICES' CODE. Justices' Quarterly Report.

attorney. In the district court, either party may have the benefit of all legal objections
made in the justice's court.

No appeal in criminal 6183. No appeal from the judgment of a justice of the peace in criminal
cases shall be proceedings shall be dismissed. All proceedings necessary to carry the judgment upon
dismissed. appeal into effect shall be had in the district court; provided, however, that when a new
s. 142, Jus. C. trial is granted the case must be remanded, and the new trial had in the justice's court.
CHAPTER 3.
JUSTICES' QUARTERLY REPORT TO COUNTY BOARD,
Section. Section.
6184. Justices must make quarterly report 6186. Must pay over all money.
to county board. 6187. Penalty for violating.
Justices must make  6185. Contents of the report. 6188. Violation is a crime.
quarterly report to
county board. 6184. It shall be the duty of all justices of the peace to make a full report, under

s.1,¢.3,Jus. C. oath, of all their proceedings in actions or matters in which the county or territory is a
Darty, or interested therein, to the county commissioners of each of their respective
counties, on the first Monday of January, April, July and October of each year.

Contents of the report. 8 6185. Such report shall contain the names of the parties to the action or

s.2,¢.3,Jus. C. proceeding, a statement of all orders made by said justice, whether the defendant be
bound over or otherwise, the judgment, whether of dismissal or imprisonment, or for a
fine and costs, or either; if for imprisonment, the extent thereof and costs; if for a fine, the
amount thereof and costs, the amount of fine and costs paid, if any, and the disposition
thereof; an itemized account of the fees of said justices, and of all officers and witnesses,
and tile names of each.

Must pay over all 8 6186. Said justices shall pay into the treasury of their respective counties all
money fines and moneys collected by them in behalf of the county or territory, at the time of

s.3,¢.3,Jus. C. making their reports, as provided in this act; but if, at any time, such moneys in their
hands amount to two hundred dollars, they shall pay the same into the treasury forthwith.

Penalty for violating. 8 6187. Any justice of the peace violating any of the provisions of this act shall

s.4,¢.3,Jus. C. be liable to a fine of not less than ten nor more than one hundred dollars, to be recovered
in a civil action by the county, which action may be brought originally in a justice's court
or the district court.

Violation a crime 8 6188. And if any justice of the peace shall neglect or refuse to make such

s.5,¢.3,Jus. C. report, or neglect or refuse to pay over the aforesaid moneys collected by them, or shall
refuse to allow the county commissioners or any of them, to examine their records in
regard to such matters, they shall be deemed guilty of wilful and corrupt misconduct in
office.
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